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Forms 


Am. Jur. Pleading and Practice Forms, Fraud and Deceit § 59 (Complaint, petition, or declaration—Allegation—Defendant's 
representations made in reckless disregard of truth) 

Am. Jur. Pleading and Practice Forms, Fraud and Deceit § 70 (Answer—Defense—Statements nonactionable opinions) 
Am. Jur. Pleading and Practice Forms, Fraud and Deceit § 224 (Instruction to jury—Liability for making representations 
with no apparent ground for believing representations are true) 





A representation recklessly made, without knowing whether or not it is true, cannot be a statement honestly believed but, on the 
contrary, is regarded as a false statement knowingly made. ! Thus, the scienter, or intent to deceive, requirement, for purposes 


of a fraud claim, can be satisfied by a showing of recklessness.” According to various authorities, a fraudulent representation 
may include a statement which— 


— is made recklessly” and for the purpose of inducing action upon it. 


— is recklessly made with the intent of deceiving the opposite party. 
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— is made in reckless disregard of its truth or falsity.° 
— is made recklessly without any knowledge of its truth.” 


— is made in conscious indifference to its truth. 


— is a false or misleading statement and made recklessly and willfully without regard to its consequences, and with an intent 
to mislead and deceive the plaintiff.” 


Some states require that a representation made recklessly must be a positive assertion in order to be actionable. X 


The rule that one who makes a statement as if based on personal knowledge or makes such a positive and unqualified statement 
as implies knowledge on the speaker's part, when in fact the speaker has no knowledge on the subject, is guilty of fraud if 
the statement proves to be false, is generally held to apply only where the assertion is in respect of a matter that is definitely 


ascertainable, as distinguished from a matter of opinion, estimate, or judgment. !! 


Observation: 


The difference between the torts of "negligent misrepresentation" and "fraudulent misrepresentation" is that the latter requires 
proof that the defendant knew the statement was untrue or was reckless as to whether the statement was true or false while the 


former merely requires proof that the defendant failed to exercise reasonable care or competence to obtain or communicate true 
2 


information. ! 





Misrepresentations made recklessly or innocently will not sustain an action for promissory fraud. t 


CUMULATIVE SUPPLEMENT 
Cases: 


Scienter, as element of fraud claim under Georgia law, may be shown by a reckless representation. Smith-Tyler v. Bank of 
America, N.A., 992 F. Supp. 2d 1277 (N.D. Ga. 2014). 


Under Texas law, Chapter 11 debtor, a limited liability company (LLC) in the business of selling fractional interests in Texas 
oil and gas wells, its sole member, and others knew that representation that they would keep no more than 4% of investor funds 
as management fee was false or, at a minimum, representation was made recklessly, as required to support investors' common 
law fraud claims; cash balance e-mail received by member showed accounts receivable on certain wells "Less: 25% Fees." In 
re Primera Energy, LLC, 579 B.R. 75 (Bankr. W.D. Tex. 2017). 
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